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The qguestion thus to be deternined is whether or pot an
attorney pro tecpore, appointed under iArticle 31, Code of Cririnsl
Procedure, is :uch officer as is reguired to take the cath under
the above eonstitutional provision. Article 1686, Eevised Civil
Ltatutes, expreszsly requires a specisl judre to teke the osth
prescribed by law, and Article 1896, nevised Civil Statutes, pro-
vides that & district clerk pro terpeore xust also take the eoath
of office. However, the statutes mske no such requirement with
refersnce to the attorney pro texpore appointed under the authority
of seld Article 31, Code of Crizinal Procedure. In meking specisl
gtatutery requirements for certain officere pro tecpors to take
the c’rficial cath, it is thought that the lLegislature did not re-
gard such pro tezpore officers as deing within the regquirements
of irticle 16, Section 1, of the Constitution, &nd Article 16 of tie
bevised Civil +tatutes., The failure of the Legislature to reguire
ile attorney prc terpore to take the oeth of office while at the
szze tire royuiring that speacial districet Judges and distriet
clerks pro texpore should take the cath is explained In the differ-
ence of the duties performed by them respectively.

In 46 Corpus Juris p. 980, we find this lanruagse:

*The requirexent of an ocath d4ces not extend to thoss
wko are nct strictly officers withinthe langusge of the
Constitution or the stetute providing therefor.”

Grffice:s pro tempore wers not there unéer eonsiderstion,
but we thin: the principle is applicsble. From page 829 of 46
Corpus Juris, we quote as follows:

*"The term *‘pudlie office' embraces the 1deas of
tenure and of duretion or sontinuasrnce; bence, en im-
portant distingulshing ehzracteristiec of an officer is
thet the duties to be performed by him are of & permanent
charecter &5 opposed to duties whiclh are oecasional,
transient, and incidental,.” '

%e gquote from E2 R. C. L. pages 374 to 375 as follows:

*xhile it has bLeen asserted that a pudlic offiocs
need not have eontinusance and that it ean make no dirfer-
ence whether there bs but one sct or & ssries of acts to
be dcne, yet an office eormonly requires something more
permanent than a single transaction to call it into being.
4nd the weight of authority appears to be that if o
position hes no perczanency, tenure, or enduring element
it 12 not an office.”
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In the ease cf U, &, vs, Gerzaine, 99 U, £. 482, a surgeon
eppointed by the Commissioner of Pension® to sxamine pensioners
and applicants for pensions was under trial for extortion, and it
became imporient to determine whether or not he was an officer of
the Urited Stetes. TFrom the opinion of the ecourt holding that he
wes Dot an officer, we quote as follows:

*If we look to the neture of defendent's em-
ployment, we think it equslly ¢lear that he is not ean
officer. 1In lartwell's ease the oourt seld, the term
exbraces the ideas of tenure, duration, smolument eand
duties, and in that ease it 2aid the latter were son-
tinuing end pesrmanent, not oceasional or terporsry. In
the case before us, the duties are not eontinuing and
permanent, and they are oe¢caslonal and intermittent.

The curgeon 18 only to act when oalled on by the Come

Eilssioner of Pensions in sore specicl case, as when some

penslioner or clesimant of & pesnsion presents himself for
" exaxinstion. Ee may make fifty of these examinations

in & year, or none, Le is required tc keep no place

of businees for the public mse. ke glves no bond end

takes no oesth, unless by sope order of the Comnissioner

of Peneions of which we are. not advised., "

"No regular appropristiorn is made to pay kis eom-
pensation, which is {E for every certiricate of exarina-
tion, dbut it is pald out of money eppropriated for pay-
inr pensions ixn hie district, under regulations to be
prescribed by the eormissioner. He is dbut an sgent of
the gomrissioner, appointed by him and removable by
him at his plearurs, to procure information needed to
eid 4n the perfeormance of his own officisl duties. Ee
pay appoint one or & dozen persons to do the same thing.
The eorpensution may amount to ¢5 or £800 per annum. '
There i8s no penslty for his absence from duty or
refusel to perform, except his loss of the fee in the
given cases,” .

%e quote from the opinion of the Supreme Court of kichigan
in the cese of Underwood v, keDuffee, 93 Am. Dec, 194, as follows:

*It s first objescted that the referee was not sworn,
The statute dces not require this, dbut it §is claimed
that the sonstitution of this state requires all executive
and Judiclal officers to bs sworn before they assurme their
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Quties: Const., art. 1B, sec. ), The ocath reguired is
the oath of alleglance to the United Stetes and to ths
stete, and an oath to perform faithfully the duties of
the office. The term 'officer’ as there used san only
be taken to refer tc such offices as have soxe degree

of pernsnence, and are not ereated by a temporery nomina-
tion for a single and transient purpose. A designation
of a person to 40 soxe cone act of duty, with no official
tecure except es incident to that transitory funotion,
cannot meke Lix a publie offiecer without irnvolving a
great abeurdity, Ilvery public offfice fincludes duties
vhich are to be performed constantly, or as occasion
arises, during soxe eontinuous tenure. And no pudblie
office can depend upcn the will of privete persons, who
may c¢all it into existence for thelr own purposes anf

al their own plessure. In the procesdings under ocon-
eideration, a referee is appointed only when parties
econcent, or waive their right to & jury; and the designs-
tion may te made Dy thelr private stipulation, and is
confined to the particular sult. Fe have no 4irfficulty
in holding that such a referee oannot be within the
opezetion of the eonstitution as an officer of any kind.*

Addreesing curselves now to the facts of the particular
cese before us, it is noted that the Jjudge or Justice of the peace doe
Aot appoint a eonnty attorney, he merely appoints some eompetent
ettorney to perforx the duties of the oounty attorney. The appoint-
ment is antomatically wacated upon the appearance of the sounty attor=-
ney, and in pno event does the appointment extend beyond the tera of
ecourt at which it is made, The county sttorney who has taken the
cath 1s not éisplaced by tke appointment dut the appointes merely
gubetitutes for him in his absence and is paid only for what he
does on the occaslion of his appointment, One man might be appointed
to perform the Quties of the county attorney on one occasion and
on tvhe next snother man might reocelive the appointment. As touched
upcn atove, the lerislature evidently 414 not intend that Article
$1, Code of Criminal Procedure, should provide an office requiring
tae incunbent to teke the cath. The ecounty attorney being sbsent,
and the justice of the peace having appointed Mr. Caudls to perfonl
the duties of the abdsent oounty attormsy, and he having done 0,
it i8 our opinion that his account should be npprovoé and & warrant
should iasue in payment of the same.
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